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PRIOR HISTORY: PSC's findings and conclusions with respect to the credit
[*1] Appeal from the Circuit Court of Cole County, rating issue amount to an unreasonable interpretation of
Missouri. The Honorable Byron L. Kinder, Judge. the facts before it; thus, the intervenor's point that the find-

ings and conclusions were not supported by the evidence
DISPOSITION: was denied.

Reversed and remanded.

OUTCOME: The decision of the PSC, approving the
CASE SUMMARY merger of the utilities companies, was reversed and re-
manded to the PSC for further proceedings.

PROCEDURAL POSTURE: Pursuantto Mo. Rev. Stat. LexisNexis(TM) HEADNOTES- Core Concepts
§ 386.510 (2000), appellant intervenor filed a petition for
a writ of review of the order of respondent, the Missouri
Public Service Commission (PSC), approving the merger
of respondent applicant utility company with another
utility company with the Circuit Court of Cole County
(Missouri). The PSC's order was affirmed by the circuit
court, which found the order to be both lawful and rea-
sonable. The intervenor appealed.

Administrative Law > Agency Adjudication >
Prehearing Activity

[HN1] Mo. Code Regs. Ann. tit. 4, § 240-2.090(2) pro-
vides, in part, that parties may use data requests as ameans
for discovery. As used in the rule, the term data request
shall mean an informal written request for documents
or information which may be transmitted directly be-
tween agents or employees of the Missouri Public Service
Commission, public counsel or other parties. Answers to
data requests need not be under oath or be in any particu-
lar format, but shall be signed by a person who is able to
attest to the truthfulness and correctness of the answers.

OVERVIEW: The PSC approved the merger of the two
utility companies. The intervenor alleged that the PSC's
decision was not supported by competent and substantial
evidence upon the whole record, but the appellate court Energy & Utilities Law > Administrative Proceedings >
determined that the issue was whether there was substan- Public Utility Commissions

tial and competent evidence to support the PSC's order Administrative Law > Judicial Review > Reviewability >
approving the merger, predicated on its finding that the Jurisdiction & Venue

merger was not detrimental to the public. The utility com-  [HN2] On appeal, an appellate will review an order or
panies asserted that the proposed merger of the two utility decision of the Missouri Public Service Commission, not
companies would not be detrimental to the public interest. the judgment of the circuit court.

However, because the appellate court found that the PSC
did not consider and decide all the necessary and essential
issues for merger, specifically the issue of the applicant
utility company's being allowed to recoup the acquisition
premium, the PSC erred in approving the merger and the
appellate court had to reverse and remand the case to the
PSC. However, the appellate court could not say that the Energy & Utilities Law > Administrative Proceedings >

Energy & Utilities Law > Administrative Proceedings >
Public Utility Commissions

[HN3] An order or decision of the Missouri Public Service
Commission is presumed valid such that the burden is on
the party attacking it to prove its invalidity.
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Public Utility Commissions

Administrative Law > Judicial Review > Standards of
Review > Standards Generally

[HN4] Mo. Rev. Stat. § 386.510 (2000), governing judi-
cial review by a circuit court of orders and decisions of
the Missouri Public Service Commission, provides for a
two-part test in which the circuit court is to determine the
reasonableness and lawfulness of the order or decision. It
makes no mention, however, of the standard of review of
appeals from judgments of the circuit court affirming or
reversing orders or decisions of the PSC. Likewise, Mo.
Rev. Stat. § 386.540 (2000), authorizing such appeals,
makes no provision for the appellate court's standard of
review.

Administrative Law > Judicial Review > Standards of
Review > Standards Generally
[HN5] See Mo. Rev. Stat. § 536.140.2 (2000).

Energy & Utilities Law > Administrative Proceedings >
Public Utility Commissions

Administrative Law > Judicial Review > Standards of
Review > Standards Generally

Governments > Legislation > Interpretation

[HN6] Giving the language of Mo. Rev. Stat. § 536.140.2
(2000) its plain and ordinary meaning, it is clear that
the legislature intends that judicial review of decisions
of administrative officers or bodies, which would in-
clude any state agency, as defined in Mo. Rev. Stat. §
536.010(5) (2000), including the Missouri Public Service

between utility companies is lawful, an appellate court
exercises unrestricted, independent judgment and correct
erroneous interpretations of the law. As to the reason-
ableness of the order, the appellate court is to consider
the evidence together with all reasonable supporting in-
ferences in the light most favorable to the Commission's
order. If the PSC's decision is based on purely factual is-
sues, the appellate court may not substitute its judgment
for that of the PSC.

Administrative Law > Judicial Review > Standards of
Review > Standards Generally

[HN9] Where the evidence supports either of two con-
flicting conclusions, an appellate court is bound by the
decision of the agency.

Energy & Utilities Law > Administrative Proceedings >
Public Utility Commissions
[HN10] See Mo. Rev. Stat. § 393.190.1 (2000).

Energy & Utilities Law > Administrative Proceedings >
Public Utility Commissions

Administrative Law > Judicial Review > Standards of
Review > Standards Generally

[HN11] Mo. Rev. Stat. § 393.190.1 (2000) does not set
forth a standard or test for the Missouri Public Service
Commission's approving a proposed utility merger.

Energy & Utilities Law > Administrative Proceedings >
Public Utility Commissions
[HN12] The detriment standard is codified by the

Commission, should be at least as broad as the scope of Missouri Public Service Commission in Mo. Code Regs.

judicial review provided for in Mo. Rev. Stat. § 536.140.2
(2000). In other words, in the absence of a statuto-
rily stated standard of judicial review in contested cases
involving a state agency, the minimum standard of §
536.140.2 is to apply.

Administrative Law > Judicial Review > Standards of
Review > Standards Generally

[HN7] Mo. Rev. Stat. § 536.140.2 (2000) provides that an
appellate court's review is to extend to a determination of
whether the order or decision of the agency: (1) is in vio-
lation of constitutional provisions; (2) is in excess of the
statutory authority or jurisdiction of the agency; (3) is un-
supported by competent and substantial evidence upon the
whole record; (4) is, for any other reason, unauthorized
by law; (5) is made upon unlawful procedure or without a
fair trial; (6) is arbitrary, capricious or unreasonable; (7)
involves an abuse of discretion.

Energy & Utilities Law > Administrative Proceedings >
Public Utility Commissions

Administrative Law > Judicial Review > Standards of
Review > Standards Generally

[HN8] In determining whether the Missouri Public
Service Commission's (PSC) order approving a merger

Ann. tit. 4, § 240-2.060(8)(D), and requires that appli-
cants seeking approval to merge under Mo. Rev. Stat. §
393.190 (2000) include in their applications the reasons
the proposed merger is not detrimental to the public in-
terest.

Energy & Utilities Law > Administrative Proceedings >
Public Utility Commissions

[HN13] In order to determine whether a proposed utility
merger is detrimental to the public interest, the Missouri
Public Service Commission is duty bound to consider and
decide the issue of whether the resulting utility company
would be allowed to recoup any of the acquisition pre-
mium, rather than leaving that issue for a future ratemak-
ing case.

Energy & Utilities Law > Administrative Proceedings >
Public Utility Commissions

Governments > Courts > Judicial Precedents

[HN14] An administrative agency is not bound by stare
decisis, nor are the Missouri Public Service Commission
decisions binding precedent on an appellate court.

COUNSEL:

For Appellant: Stuart W. Conrad and Jeremiah D.
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Finnegan, Kansas City, MO.

For Respondent PSC: Dana K. Joyce, General Counsel,
Steven Dottheim, Chief Deputy General Counsel,
Jefferson City, MO.

For Respondent Aquila, Inc.: Paul A. Boudreau, Jefferson
City, MO.

JUDGES:
Before: Ulrich, P.J., and Spinden and Smith, JJ. Ulrich,
P.J., and Spinden, J., concur.

OPINIONBY:
Edwin H. Smith

OPINION:

Pursuant t@ 386.540n1 AG Processing, Inc. (AGP),
appeals the judgment of the Circuit Court of Cole County
affirming the decision of the Missouri Public Service
Commission (PSC) approving the merger of UtiliCorp
United, Inc. (UtiliCorp), n2 and St. Joseph Light & Power
Company (SJLP).

nl All statutory references are RSMo 200Q
unless otherwise indicated.

n2 UtiliCorp has changed its name to Aquila,
Inc., but we will continue to use the name UtiliCorp
to remain consistent with the proceedings below.

[*2]

AGP raises three points on appeal. In Point |, it claims
that the PSC erred in approving the merger of UtiliCorp
and SJLP (referred to collectively as the applicants) be-
cause it "was not supported by competent and substantial
evidence upon the whole record and was contrary to the
competent and substantial evidence of record" in that in
determining, as required, that the merger was not detri-
mental to the public, the PSC rejected unrefuted and con-
trary evidence of its own staff. In Point I, it claims that the
PSC erred in approving the merger because, in doing so,
it impermissibly shifted the burden of proof §393.150
from the applicants to AGP and the other intervenors in
that, by failing to require the applicants to prepare and
submit a market power study, the PSC effectively was
requiring the intervenors to prove that the merger was
detrimental to the public, rather than requiring the appli-
cants to prove that it wasot In Point lll, it claims that the
PSC erred in approving the merger because its decision
was not supported by substantial and competent evidence
and was against the overwhelming weight of the evidence
in that: (1) the respondent's [*3] own evidence estab-
lished that the merger would be detrimental to SJLP's
steam and natural gas ratepayers, insofar as UtiliCorp's

Exhibit 503 suggested that the costs of the merger would
be allocated in a way that would result in an annual detri-
ment of $34,000 to SJLP's steam customers and $35,000
to its natural gas customers; and (2) the merger would re-
sultin a drop in SJLP's credit rating, resulting in a higher
interest rate on debt, which would mean higher rates for
ratepayers.

Reversed and remanded.
Facts

UtiliCorp, a Delaware corporation with its principal of-
fice and place of business in Kansas City, Missouri, is
engaged in providing electrical and natural gas utility
services in Missouri through its Missouri Public Service
(MPS) operating division. SJLP, a Missouri corporation
with its principal office and place of business located in
St. Joseph, Missouri, is primarily an electric company,
but also provides natural gas service to several cities, and
industrial steam to a number of industrial customers in
St. Joseph. AGP, an agricultural cooperative and manu-
facturer and processor of soybean meal and soy-related
food products and other grain products, operates [*4] a
major processing facility in St. Joseph. AGP purchases
both electricity and industrial steam from SJLP, and, in
fact, is among the largest electrical and industrial steam
customers of SJLP.

On March 4, 1999, UtiliCorp and SJLP entered into
a merger agreement, pursuant to which SJLP was to be
merged with and into UtiliCorp, with UtiliCorp being the
surviving corporation. The merger agreement provided
that SJLP shareholders were to receive a fixed value of
$23 per share for their SILP common stock, which was
to be converted into shares of UtiliCorp common stock
when the merger was completed. The amount of equity
which UtiliCorp was required to issue in order to exchange
shares of its stock for SJLP's stock totaled $190,000,000,
which, with the SJILP indebtedness assumed by UtiliCorp,
brought the total cost of the merger to approximately
$270,000,000. On June 16, 1999, SJLP shareholders ap-
proved the merger, which was subject to obtaining all of
the necessary government approvals, including that of the
PSC.

As described in more detail in our account of the
proceedings before the PSibfra, the PSC entered its
report and order approving the merger on December 14,
2000. The merger [*5] agreement had provided for the
merger transaction to close on or before December 31,
2000. Articles of merger evidencing the effective date
of the merger, December 31, 2000, were filed with the
Secretary of State of the State of Missouri on January 3,
2001. n3
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n3 Aquila filed with this court a motion to dis-
miss the appeal for mootness, claiming that, from
a practical standpoint, this court cannot grant the
relief requested, given the fact that, after January 1,
2001, the former SJLP properties have been inte-
grated and operated under the common ownership,
management and control of UtiliCorp, now Aquila,
and that SJLP's Board of Directors has disbanded
and SJLP's senior management has retired or been
terminated. Aquila argues that "it is not reasonable
or feasible now to unwind the merger and put mat-
ters as they stood prior to December 31, 2000," the
effective date of the merger. The Missouri Supreme
Court rejected a similar contention iBtate ex
rel. Consumers Public Service Company v. Public
Service Commissior852 Mo. 905, 180 S.W.2d 40,
43-44 (Mo.banc1944).Aquila's motion is denied.

[*6]

On October 19, 1999, UtiliCorp and SJLP filed a joint
application with the PSC, pursuant §393.190and 4
CSR 240-2.060seeking approval to merge. As part of
their joint application, the applicants submitted for ap-
proval a five-year regulatory plan. The plan provided that
SJLP would be maintained as a separate operating unit
of UtiliCorp, just like MPS. The plan also provided that,
upon closing of the merger, there would be a five-year
rate moratorium for the SJLP operating division, pur-
suant to which UtiliCorp would not be able to request a
rate increase barring catastrophic circumstances, and in
return, the PSC would order that the SJLP rates would not
be decreased during the same five years. In other words,
UtiliCorp anticipated that its cost of service would go
down because of savings resulting from the merger, and
wanted assurance from the PSC that it would not reduce
SJLP rates until UtiliCorp had a chance to benefit from

the decreased cost of service. The plan also addressed

the issue of the recovery of the $92,000,000 acquisition
premium associated with the merger, described in more
detail in our discussion [*7] of Point infra, providing

that during the last year of the rate moratorium, SJLP

would be permitted to file rate cases for its electric, gas,

and steam operations, in which 50% of the unamortized
balance of the merger acquisition premium would be in-

cluded in the rate bases of the SJLP unit's electric, gas,
and industrial steam operations and the annual amortiza-
tion of the premium would be included in the expenses

allowed for recovery in the cost of service.

On October 22, 1999, pursuan#€.S.R. 240-2.075
AGP, as a ratepayer that would be directly affected by the
proposed merger, filed an application seeking to inter-
vene in the case. The application asked that the merger
not be approved, or approved only with such conditions

which would assure that ratepayers of SJLP would be fully
shielded from any possible detriment and would receive
the full benefit of any savings that might result from the
merger. In objecting to the merger, the application alleged
that any savings resulting from the synergies created by
the merger should be returned to ratepayers, rather than
retained by the surviving entity during the five-year rate
moratorium [*8] contained in the applicants' proposed
regulatory plan. AGP's application also alleged that the
merger might result in an undue and anti-competitive
concentration of market power. AGP's application to in-
tervene was granted by the PSC on November 17, 1999.
n4

n4 Other intervenors included the City of
Springfield, Missouri, Union Electric Company,
d/b/a AmerenUE, and the Missouri Department of
Natural Resources.

The PSC conducted an evidentiary hearing on the
proposed merger and regulatory plan from July 10, 2000,
through July 14, 2000. Mark Oligschlaeger, a PSC staff
member, testified that the staff opposed the merger and
recommended that the PSC reject it in its entirety as be-
ing against the public interest. In that regard, he testified
that the proposed recovery of the acquisition adjustment
would require that customers inappropriately pay for costs
properly assignable to shareholders. He maintained that
the plan would result in SJLP customers in Missouri re-
ceiving the benefit of only a very small, insignificant [*9]
portion of total merger savings during the first ten years
after the merger, as the vast majority of the savings would
be retained by UtiliCorp to pay off the acquisition ad-
justment or would be offset by the detrimental impact
of increased corporate cost allocations from UtiliCorp to
SJLP customers.

Other objections to the merger by the staff and the in-
tervenors included claims that it would result in UtiliCorp
acquiring a degree of market power that would be detri-
mental to ratepayers and would result in increased finan-
cial risk for SJLP ratepayers, as after the merger, in that
the credit rating of the surviving entity would likely be
the BBB rating of UtiliCorp rather than the A-rating of
SJLP, resulting in a higher interest rate on debt. A further
objection concerned applicants' Exhibit 503, a worksheet
prepared by the applicants in response to a data request
from AGP, pursuant to 4 CSR 240-2.090(2), n5 asking
that UtiliCorp provide a description of the method used
for the allocation of the acquisition premium. Exhibit 503
contained a preliminary allocation of costs and premiums
from the merger, proposing that they be allocated in a way
that would [*10] result in an annual detriment of $34,000
to SJLP's steam customers and $35,000 to its natural gas
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customers.

n5 4 CSR 240-2.090(2) provides, in pertinent
part, that [HN1] "parties may use data requests as
a means for discovery. ... As used in this rule, the
term data request shall mean an informal written re-
guest for documents or information which may be
transmitted directly between agents or employees
of the commission, public counsel or other parties.
Answers to data requests need not be under oath or
be in any particular format, but shall be signed by a
person who is able to attest to the truthfulness and
correctness of the answers."

On December 14, 2000, the PSC entered its report and
order approving the merger. In so doing the PSC rejected
UtiliCorp's proposed regulatory plan, without ruling one
way or the other on whether it would ever be allowed to
recoup the acquisition premium. In approving the merger
as not being detrimental to the public, the PSC found
that the merger [*11] would permit SJLP customers to
be served by a substantially larger utility better able to
compete in the wholesale energy market to provide low-
cost power in the future. The PSC reasoned that, with the
advent of competition in the wholesale energy market, the
ensuing volatility would place a smaller company, such as
SJLP, at a distinct disadvantage because it would lack suf-
ficient financial resources to compete with larger utilities
for purchased power.

Pursuant t& 386.510 AGP filed a petition for a writ
of review of the PSC's order approving the merger of SJLP
and UtiliCorp with the Circuit Court of Cole County. The
PSC's order was affirmed by the circuit court, which found
the order to be both lawful and reasonable.

This appeal follows.
Standard of Review

[HN2] On appeal, we will review the order or decision
of the PSC, not the judgment of the circuit couBtate ex
rel. Alma Tel. Co. v. Pub. Serv. Comm'd0 S.W.3d 381,
387 (Mo. App. 2001)State ex rel. Midwest Gas Users'
Ass'n v. Pub. Serv. Commr976 S.W.2d 470, 476 (Mo.
App. 1998). [HN3] An order or decision of the PSC is
presumed valid such that [*12] the burden is on the party
attacking it to prove its invalidity. Alma Tel. Co, 40
S.W.3d at 387.

Section 386.510[HN4] governing judicial review by
thecircuit court of orders and decisions of the PSC, pro-
vides for a two-part test in which the circuit court is to
determine the reasonableness and lawfulness of the or-
der or decision. It makes no mention, however, of the
standard of review of appeals from judgments of the cir-

cuit court affirming or reversing orders or decisions of
the PSC. Likewise§ 386.540 authorizing such appeals,
makes no provision for our standard of review. Despite
the fact thag 386.510does not, by its express terms, ex-
tend to our standard of review on appeal, recent decisions
of this court,Alma Tel. Co, 40 S.W.3d at 388 Midwest

Gas Users' Ass'n976 S.W.2d at 476have cited the two-
part test o8 386.51Qwithout citation to that or any other
statute. In the process, those cases also included review
language frong 536.140.2[*13] governing our standard

of review in appeals of contested cases falling within the
purview of the Missouri Administrative Procedures Act
(MAPA), codified inChapter 356.SeeSims v. Baey 732
S.W.2d 916, 920 (Mo. App. 1987Although not cited in
those cases, the standard applied apparently goes back to
prior decisions of the Missouri Supreme CourSitate ex

rel. Dyer v. Public Service Commissio841 S.W.2d 795,

802 (Mo. 1960)and State ex rel. City of West Plains v.
Public Service Commissigr310 S.W.2d 925, 933 (Mo.
banc1958) Thus, it appears that our standard of review
in PSC cases needs clarification based upon a statutory
analysis.

It is well settled that ifChapter 386 actually speaks
to a procedural issue, then it is to govern in PSC proceed-
ings, but where it does not, we are to look to MAPA to
fill in the gaps. State ex rel. Noranda Aluminum, Inc.
v. Pub. Serv. Comm'n24 S.W.3d 243, 245 (Mo. App.
2000).Applying that standard and accepting the fact that
Chapter 386 does not specifically address our standard
of review in PSC cases, it would appear then that [*14]
by default we would apply the standard of review found
in § 536.140.2Further support for that proposition can
be found in§ 536.140.2tself, which provides, in relevant
part:

[HN5] The scope of judicial review in all contested
cases, whether or not subject to judicial review pursuant
to sections 536.100 to 536.140, and in all cases in which
judicial review of decisions of administrative officers or
bodies, whether state or local, is now or may hereafter
be provided by law, shall in all cases be at least as broad
as the scope of judicial review provided for in this sub-
section; provided, however, that nothing herein contained
shallin any way change or affect the provisions of sections
311.690 and 311.700, RSMo.

[HN6] Giving this language its plain and ordinary mean-
ing, seePavlica v. Dir. of Revenug71 S.W.3d 186, 189
(Mo. App. 2002) (holding that in interpreting statutes,
we are to give the language used its plain and ordinary
meaning), itis clear that the legislature intended that judi-
cial [*15] review of decisions of administrative officers
or bodies, which would include any "state agency," as
defined in§ 536.010(5)including the PSC, should be at
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least as broad as the scope of judicial review provided
for in the subsection. In other words, in the absence of a
statutorily stated standard of judicial review in contested

cases involving a state agency, the minimum standard of
§ 536.140.4s to apply.

Section 536.140.ZHN7] provides that our review
is to extend to a determination of whether the order or
decision of the agency, in this case the PSC:

(1) Is in violation of constitutional provisions;

(2) Is in excess of the statutory authority or jurisdic-
tion of the agency;

(3) Is unsupported by competent and substantial evi-
dence upon the whole record;

(4) Is, for any other reason, unauthorized by law;

(5) Is made upon unlawful procedure or without a fair
trial;

(6) Is arbitrary, capricious or unreasonable;
(7) Involves an abuse of discretion.

In contemplating this standard, it quickly comes to mind
that it is essentially the same as the two-part test found
in 8 [*16] 386.510with respect to circuit court review,
providing for judicial review to determine the lawfulness
and reasonableness of the PSC's order or decision in that
factors (1), (2), (4) and (5) are clearly inquiries with re-
spect to the lawfulness of the order or decision, while
factors (3), (6) and (7) relate to its reasonableness. Thus,
in adopting the standard of review found8mb536.140.2

for PSC cases, we are not straying from what our appel-
late courts have previously held is our standard of review
in PSC casesansattribution to that section.

[HN8] In determining whether the PSC's order here ap-
proving the merger between the applicants was lawful,
we "exercise unrestricted, independent judgment and cor-
rect erroneous interpretations of the lailma Tel. Co,

40 S.W.3d at 388.As to the reasonableness of the or-
der, we are to "consider the evidence together with all
reasonable supporting inferences in the light most favor-
able to the Commission's ordeld. (citation omitted)

"If the PSC's decision is based on purely factual issues,
we may not substitute our judgment for that [*17] of the
PSC."Midwest Gas Users' Ass,i876 S.W.2d at 476-77
(citation omitted)

In Pointl, AGP claims that the PSC erred in approving
the merger of the applicants because it "was not supported
by competent and substantial evidence upon the whole
record and was contrary to the competent and substantial
evidence of record" in that in determining, as required,

that the merger was not detrimental to the public, the PSC
rejected unrefuted and contrary evidence of its own staff.
Specifically, AGP claims that there was unrefuted evi-
dence that the merger would be detrimental to the public
in that the projected merger costs would exceed projected
merger savings such that SJILP consumers, such as itself,
would be subjected to unreasonable and unnecessary rate
increases.

In this point, AGP not only asserts that the PSC's de-
cision "was not supported by competent and substantial
evidence upon the whole record," but that it "was con-
trary to the competent and substantial evidence of record.”
Whether the PSC's decision was contrary to competent
and substantial evidence in the record supporting a result
favoring AGP, as it charges, is irrelevaftmway Corp.,

Inc. v. Dir. of Revenue 794 S.W.2d 666, 668*18] (Mo.

banc 1990).[HN9] Where the evidence supports either
of two conflicting conclusions, this court is bound by the
decision of the agencld. Thus, the question in this point

is not whether there is substantial and competent evidence
to support a contrary decision by the PSC, but whether
there is substantial and competent evidence to support
the PSC's order approving the merger, predicated on its
finding that the merger was not detrimental to the public.

There is no dispute that the applicants are regu-
lated utilities underChapter 393 Thus, pursuant t@
393.190.1 their proposed merger required the approval
of the PSCState ex rel. Fee Fee Trunk Sewer, Inc. v.
Litz ,596 S.W.2d 466, 468 (Mo. App. 1980) . Section
393.190.Ireads, in pertinent part:

[HN10] No gas corporation, electrical corporation,
water corporation or sewer corporation shall hereafter sell,
assign, lease, transfer, mortgage or otherwise dispose of
or encumber the whole or any part of its franchise, works
or system, necessary or useful in the performance of its
duties to the public, nor by any means, direct or indirect,
[*19] merge or consolidate such works or system, or
franchises, or any part thereof, with any other corpora-
tion, person or public utility, without having first secured
from the commission an order authorizing it so to do.

Section 393.190.JHN11] does not set forth a standard
or test for the PSC's approving a proposed utility merger.
However, the Missouri Supreme CourState ex rel. City

of St. Louis v. Public Service Commission of Missouri
335 Mo. 448, 73 S.W.2d 393, 395 (Mdanc 1934)
involving a merger subject to approval by the PSC un-
der § 5195, RSMo 1929, a predecessor to § 393.190,
recognized that the standard for the PSC's approval was
whether the merger "would be detrimental to the public.”
Id. at 400.In so holding, the Court rejected the propo-
sition that a merger should only be approved if it "bene-
fited" the public, quoting from a Maryland Supreme Court
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decision,Electric Public Utilities Co. v. Public Service
Commission 154 Md. 445, 140 A. 840, 844 (Md. App.
1928) addressing an identical merger approval statute:

To prevent injury to the public, in the [*20] clashing
of private interest with the public good in the operation
of public utilities, is one of the most important functions
of Public Service Commissions. It is not their province to
insist that the public shall beenefitegdas a condition to
change of ownership, but their duty is to see that no such
change shall be made as would work to the putitri-
ment In the public interest, in such cases, can reasonably
mean no more than 'not detrimental to the public.’

City of St. Louis 73 S.W.2d at 400(emphasis added)
The standard of "not detrimental to the public" adopted
by the Court inCity of St. Louisbalances the rights of
private investors to transfer their interests in a regulated
utility against the right of the public served by the utility
not to be harmed by such a transfiet. In 1975, [HN12]

the detriment standard was codified by the PSCGSR
240-2.060(8)(D) requiring that applicants seeking ap-
proval to merge unde§ 393.190nclude in their applica-
tions "the reasons the proposed merger is not detrimental
to the public interest.”

In compliance [*21] with4 CSR 240-2.060(8)(D)
the applicants asserteihter alia, in their joint applica-
tion for merger that the proposed merger of the two utility
companies would not be detrimental to the public interest.
The "Public Interest” section of their application is found
in paragraphs 11 - 15 of the application, which read:

11. The Merger and related transactions are not detri-
mental to the public interest and, in fact, will be con-
sistent and advance the public interest. UtiliCorp is fully
qualified, in all respects, to own and operate the electric,
natural gas and industrial steam systems currently owned
and operated by SJLP and to otherwise provide sufficient
and efficient, safe, reliable and affordable electric, natural
gas and industrial steam service. Following the closing of
the Merger, UtiliCorp will continue SJLP's operations as
part of UtiliCorp's Missouri operations, but as a separate
and distinct retail energy distribution unit. In connection
with the operations of the SJLP unit, except as other-
wise provided in this Joint Application and/or testimony
in support thereof and as authorized by the Commission,
UtiliCorp will utilize the rates, [*22] rules, regulations
and other tariff provisions of SJLP currently on file with
and approved by the Commission and will continue to
provide service to the SJLP customers under those rates,
rules, regulations and other tariff provisions until such
time as they may be modified according to law. As a
consequence, existing SJLP customers will continue to
experience quality day-to-day utility service at reason-
able rates and the transactions will be entirely transparent

to them. Likewise, UtiliCorp, for its MPS operations,
will continue to utilize the rates, rules, regulations and
other tariff provisions currently on file with and approved
by the Commission for MPS and will continue to oper-
ate in its existing Missouri service territories under those
rates, rules, regulations and other tariff provisions un-
til such time as they may be modified according to law.
Accordingly, UtiliCorp's MPS customers will also con-
tinue to experience quality day-to-day utility service at
reasonable rates and the transaction will be entirely trans-
parent to them as well.

12. The Merger will strengthen the competitive posi-
tion of UtiliCorp, including its MPS and SJLP operations,
not only in Missouri, but also in [*23] the surrounding
region in the Midwest. The financial condition of the com-
bined entity is expected to support an investment grade
bond rating. The expanded asset base, increased revenues
and improved cash flows for the combined entity will al-
low greater access to capital markets on more reasonable
terms.

13. UtiliCorp and SJLP expect that the Merger will re-
sult in significant synergies from generation, economies
of scale, and efficiencies realized from the elimination
of duplicate corporate and administrative services, all of
which will ultimately result in a lower cost of operations
for the combined entity. The Merger is expected to pro-
duce savings, which should translate into lower rates for
utility service than would otherwise be the case.

14. The Merger presents opportunities for benefits for
all shareholders which, absent the Merger, would in all
likelihood not occur. These principal benefits are as fol-
lows:

Competition - The combined entity will be able to
participate more effectively in the increasingly competi-
tive market for the generation of power.

Cost Savings -The Merger will result in cost savings
from decreased electric production and gas supply costs,
[*24] areduction in operating and maintenance expenses,
and other factors.

Coordination of Dispatch -Coordination of the com-
mitment and dispatch of SJLP's and UtiliCorp's electric
generating units in Missouri should permit more efficient
utilization by UtiliCorp of the involved electric gener-
ating and transmission facilities to meet the combined
requirements of the two systems.

15. As indicated, the Merger will produce economies
of scale and significant savings the benefits of which
should flow to UtiliCorp's SJLP customers and UtiliCorp's
shareholders alike. Accordingly, UtiliCorp and SJLP re-
guest that the Commission approve UtiliCorp's proposed
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Regulatory Plan ("the Plan™) which will provide the share-
holders of UtiliCorp, the surviving corporation, and its
SJLP customers with the opportunity to benefit through a
sharing of the savings generated by the Merger. This, in
turn, will have the effect of affording UtiliCorp the op-
portunity to recover the premium paid for the SJLP stock.
The key components of the Plan are as follows:

Upon the closing of the merger, a five year rate mora-
torium for the SJLP unit will be put in place.

During the fifth year of the rate moratorium, UtiliCorp
[*25] will initiate general rate cases for the electric, gas
and industrial steam operations of the SJLP unit with the
new rates to take effect at the end of the moratorium
period. These rate filings will specifically set out an ac-
counting of the synergies realized during the moratorium
as aresult of the merger and the balance of the acquisition
premium not covered by said synergies.

In the context of said rate cases, and for ratemaking
purposes, fifty percent (50%) of the unamortized balance
of the premium will be included in the rate bases of the
SJLP unit's electric, gas and industrial steam operations
and the annual amortization of the premium will be in-
cluded in the expenses allowed for recovery in cost of
service.

In the context of said rate cases, and for ratemaking
purposes, the return allowed on the premium portion of
the rate bases will be based on a UtiliCorp capital struc-
ture of 60% debt and 40% equity. The return allowed on
the balance of the rate bases will be based on a SJLP unit
capital structure of 47% debt and 53% equity.

The allocation of UtiliCorp's corporate and intra-
business unit costs to MPS shall exclude the SJLP factors
from the methodology for the period covered [*26] by
the regulatory plan.

Paragraph 15 pertains to UtiliCorp's proposed
"Regulatory Plan" concerning the proposed merger. As
part of that plan, UtiliCorp was seeking a five-year rate
moratorium for the "SJLP unit," but was asking that it
be allowed to recover in the sixth year from SJLP's
ratepayers the $92,000,000 acquisition premium it
paid to purchase SJLP. The amount of the acquisition
premium was calculated on UtiliCorp's agreeing to pay
$23 a share to acquire the stock of SJLP, which was 36
percent above the trading value of the stock just prior to
the announcement of the merger.

In approving the merger, the PSC made extensive find-
ings and conclusions in its report and order concerning
there being no detriment to the public interest. In that
regard, it addressedhter alia, the public detriment ob-
jections raised by the intervenors, including AGP, con-

cerning whether there would be a deterioration of util-
ity services after the merger, finding and concluding that
there would not. As to the public detriment objections
raised with respect to unnecessary and unreasonable rate
increases caused by the merger, specifically the recoup-
ment of the acquisition premium, the PSC [*27] found
and concluded:

In asking the Commission to decide in this case how
it will treat its request for recovery of its acquisition pre-
mium, UtiliCorp is asking the Commission to prejudge
a ratemaking factor outside a ratemaking case. As pre-
viously indicated, the Commission will not do so. The
Commission will give due consideration to a proposal to
provide for recovery of a merger premium if that proposal
is presented in a rate case.

The matter of the acquisition premium is also not
properly before the Commission. It is a matter for a rate
case. Therefore, the Commission will not address the mat-
ter of the acquisition premium in this case.

Thus, the PSC, in rejecting UtiliCorp's regulatory plan,
including its provisions for recouping the acquisition pre-
mium, put off for another day deciding whether UtiliCorp
would be able to recoup any portion of the acquisition
premium.

With respect to the PSC's refusal to address the issue
of UtiliCorp's recoupment of the acquisition premium
and its effects on rates paid by SJLP consumers, the in-
tervenors, including AGP, pointed out to the PSC that it
had, in prior merger approval cases, considered such is-
sues. In response to that argument, [*28] the PSC, inits
conclusions of law, stated:

What then does it mean for the Commission to find
that the proposed merger is 'not detrimental to the pub-
lic'? Furthermore, whois 'the public'thatis to be protected
from detriment? The parties suggest that the public that
the Commission is obligated to protect is the ratepayers
and the detriments from which they are to be protected
are higher rates or a deterioration in the level of customer
service. Certainly the Commission has utilized those def-
initions in past cases. See elgclede Gas Company6
Mo P.S.C. (N.S.) 328 (1971). There does not, however,
appear to be any controlling authority that would firmly
limit the Commission to those definitions. Nevertheless,
the Commission will generally adhere to those definitions
in this decision.

Although phrased in other words, AGP argues in this
point that [HN13] in order to determine whether the pro-
posed merger was detrimental to the public interest, the
PSC was duty bound to consider and decide the issue of
whether UtiliCorp would be allowed to recoup any of the
acquisition premium, rather than leaving that issue for a
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future ratemaking case. We agree.

In finding that [*29] the proposed merger was not
detrimental to the public interest, as it was required to
do in order to approve the merger, the PSC was obvi-
ously persuaded by the theme asserted by the applicants
in their joint application that the merger was essential to
insuring that the ratepayers of SJLP would continue to
receive low-cost power in the future. In that regard, the
PSC found:

UtiliCorp and SJLP argued that their proposed merger
would not be detrimental to the public and would, in fact,
be beneficial for the ratepayers of both companies. SILP
is one of the smallest investor-owned, publicly traded,
electric utilities in the country. While SJLP has been able
to provide relatively low-cost, reliable power to its cus-
tomers in the past, the changing structure of the electric
power system may make it more difficult for SILP to
continue to provide low-cost power in the future.

Without considering the issue of the recoupment of the
acquisition premium, the PSC then made extensive find-
ings as to why it believed that the savings from the merger
would exceed the cost, which coupled with the financial
strength of UtiliCorp would allow it to provide SJLP cus-
tomers low-cost power in the future. [*30]

We fail to see how the PSC could make critical find-
ings with respect to cost allocations of the merger without
making a determination as to whether UtiliCorp would
be allowed to recoup any of the $92,000,000 acquisition
premium from those same ratepayers. The PSC conceded
that in a subsequent ratemaking case it was possible that
UtiliCorp would be permitted to recoup the acquisition
premium as an allocated cost. Of course, the issue of
whether to allow the merger would not be an issue in a
ratemaking case. Thus, the fact that the acquisition pre-
mium recoupment issue could be addressed in a subse-
guent ratemaking case did not relieve the PSC of deciding
it as a relevant and critical issue in ruling up or down on
the proposed merger in that the merger once approved
could not be disapproved. To proceed as the PSC did in
this case is akin to not determining the cause of death in a
murder case, but instead leaving that issue for the wrong-
ful death case that was to follow. The fact that an issue

can be decided in a subsequent proceeding does not mean

thatitis not a relevant and an essential issue to the present
proceeding, requiring resolution therein. While we under-
stand the PSC's position [*31] that it cannot speculate as
to an increase in rates that might result in the future due to
the merger, it certainly can determine presently whether
the payment of the acquisition premium by UtiliCorp was
reasonable as to the acquisition of SJLP and, therefore,
should have been considered as part of its savings ver-
sus cost analysis in determining whether the proposed

merger would be detrimental to the publeeState ex

rel. Martigney Creek Sewer Co. v. Pub. Serv. Comm'n
537 S.W.2d 388, 399 (Maobanc 1976)(stating that, for
ratemaking purposes, the recoverability of the cost of an
asset acquired from another utility depends on the rea-
sonableness of the acquisition, considering the factors of
whether the transaction was atarm's length, ifitresulted in
operating efficiencies, and if it made possible a desirable
integration of facilities).

Because we find that the PSC, in determining whether
to approve the merger, failed to consider and decide all
the necessary and essential issues, specifically the issue of
UtiliCorp's being allowed to recoup the acquisition pre-
mium, we find that it erred, requiring us to reverse and
remand for the PSC to consider and [*32] decide that
issue in making its determination of whether to approve
the merger§ 536.140.5Phipps v. Sch. Dist. of Kansas
City, 645 S.w.2d 91, 105-06 (Mo. App. 1982).

In Point Il, AGP claims that the PSC erred in ap-
proving the merger because, in doing so, it impermissibly
shifted the burden of proof & 393.150from the appli-
cants to AGP and the other intervenors in that, by failing
to require the applicants to prepare and submit a market
power study, the PSC effectively was requiring the inter-
venors to prove that the merger was detrimental to the
public, rather than requiring the applicants to prove that
it wasnot We disagree.

In claiming as it does in this point with respect to
the applicants' burden of proof, AGP relies, at least in
part, on§ 393.150.2That section, however, does not ad-
dress merger cases, but ratemaking cases and, thus, has no
application here. The applicants, however, concede that
under§ 393.1904 CSR 240-2.060(7)(D),(8)(Dpand the
City of St. [*33] Louis, they had the burden of prov-
ing that the merger was not detrimental to the public.
Nonetheless, it disputes AGP's claim that as part of that
burden, it was required to submit a market power study.

In support of its claim that the applicants were re-
quired, as part of their burden of proof, to submit a mar-
ket power study, AGP cites several prior PSC decisions
in which the PSC required merger applicants to file mar-
ket power studies. However, [HN14] an administrative
agency is not bound bstare decisisState ex rel. GTE
N. Inc. v. Mo. Pub. Serv. Comm'n835 S.W.2d 356, 371
(Mo. App. 1992) nor are PSC decisions binding prece-
dent on this court.Cent. Hardware Co., Inc. v. Dir. of
Revenue 887 S.W.2d 593, 596 (Mobanc 1994).1t is
AGP's burden, as the appellant, to show on appeal that
the PSC erred by failing to order the applicants to submit
a market power study as part of their application for ap-
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proval of their mergeiSnelling v. S.W. Bell Tel. C0996
S.w.2d 601, 603 (Mo. App. 1999)They wholly failed in
that burden.

Point denied.
M.

In Point Ill, AGP claims that the PSC erred in ap-
proving [*34] the merger because its decision was not
supported by substantial and competent evidence and
was against the overwhelming weight of the evidence
in that: (1) the applicants' own evidence established that
the merger would be detrimental to SJLP's steam and
natural gas ratepayers, insofar as UtiliCorp's Exhibit 503
demonstrated that the costs of the merger would be allo-
cated in a way that would result in an annual detriment
of $34,000 to SJLP's steam customers and $35,000 to its
natural gas customers; and (2) the merger would result in
adrop in SJLP's credit rating, resulting in a higher interest
rate on debt, which would ultimately lead to higher rates
for ratepayers.

A. Exhibit 503

AGP, pursuant tgl CSR 240-2.090(2)filed the fol-
lowing data request:

The joint application states, at page 4, that Applicants
propose to include 50% of the unamortized balance of
the merger premium in the rate bases of SJIL&P's electric,
gas and industrial steam operations, and to expense the
annual amortization of the premium in cost of service.
With respect to this statement please provide the follow-
ing information:

a. A complete explanation of why [*35] none of this
premium is proposed to be included in the rate base or
expenses of the Missouri Public Service Company.

b. A description and complete explanation of the ra-
tionale for the method to be used for the allocation of
premium related investments and expenses to SJL&P's
electric, gas and industrial steam operations.

c. A comprehensive discussion and quantification of
each and every benefit which you contend will be received
by SJL&P's steam customers as the result of the proposed
merger.

In response to parts b and c of the request, UtiliCorp
produced Exhibit 503, a "preliminary allocations work-
sheet,” marked "DRAFT," showing proposed allocations
that would result in an annual detriment of $34,000 to
SJLP's steam customers and $35,000 to its natural gas
customers. The allocations reflected in Exhibit 503 were
predicated on the applicants' regulatory plan being ac-
cepted by the PSC, which did not occur. Hence, the detri-

ment argument of AGP as to the steam and natural gas
customers is without merit.

B. Credit Rating

In recommending against the merger, Public Counsel
charged that it would cause a lowering of the credit rating
presently enjoyed by SJLP in that it [*36] had a rating of
A-, while UtiliCorp only had a rating of BBB, and that
this drop in rating would result in a higher interest rate
on debt and higher rates for ratepayers. In addressing this
issue, the PSC found and concluded:

First, UtiliCorp's credit rating of BBB, while lower
than SJLP's current rating, is still considered to be invest-
ment grade. There is no evidence to support that UtiliCorp
is financially unstable or that the merger with UtiliCorp
will put SJLP's ratepayers at any great risk. Second, no
evidence was presented that would quantify the amount
that the cost of debt attributable to SILP would increase
because of the merger. Indeed, there is no way to reliably
guantify such an amount. Certainly there is no guaran-
tee that SJLP's credit rating would remain at A-if the
merger does not proceed. Third, the cost of debt is just
one factor the Commission will consider when setting fu-
ture rates for UtiliCorp's SJLP unit. If the company's cost
of debt is unreasonable, appropriate adjustments can be
made to protect the ratepayers. Finally, even if it is as-
sumed that the merger will result in an increased cost of
debtfor SILP's ratepayers, that fact alone does not require
the [*37] Commission to reject the merger. The risk of
an increased cost of debt is just one more factor for the
Commission to weigh when deciding whether or not to
approve the merger.

AGP claims that these findings and conclusions were not
supported by the evidence. We disagree.

Although couched in terms of sufficiency of the evi-
dence, what AGP is really challenging is the interpretation
given this evidence by the PSC with respect to the credit
rating issue. Based on the undisputed evidence in the
record concerning this issue, we cannot say that the PSC's
findings and conclusions with respect thereto amount to
an unreasonable interpretation of the facts before it.

Point denied.
Conclusion

The decision of the PSC, approving the merger of
UtiliCorp and SJLP, is reversed and remanded to the PSC
for further proceedings in accordance with this opinion.

Edwin H. Smith, Judge

Ulrich, P.J., and Spinden, J., concur.



